
a ~a::er ~f state law. U' ~he au:hor::y qrantea by many s:a:e

e~:~e~: ~:main Stat~:es expressly ~:~i: :he use ~f :anas

::~:e~r.ed by a ~::l::y :: :he u:::::y's own operations. 7:'e

A:abama :::e, ::r example, prov:des t~at ele~t~i= or power

::mpanles:

... may acquire by condemnation for I riqh;-of-wa~ :a;
;hei; ... lin••. ;.n.~.l., ...•x~y.,;gnl or workl, :ands
:er ways or r:qnts-of-way ... I

~any oth.r Statel, in~ludinq thOle identifiea to the FCC :~ :he

Cemments,llt limit :~e exercise of eminent domain authori:y.UI

7he Ohio Coa., for ex.mple, provid.s:

Any ~ompany organiz.d for manuf.cturing, g.n.r.ting,
s.lling, supplying, or tran.mitting .l.ctricity, for public
and priv.te use. . . may appropri.te so much of such land,
or any right or intere.t therein, including any tree.,
edific•• , or building thereon, a. i. deemed n.c••••ry for ~

the erection, operation, or maint.nance of an .l.ctric
plant, inclUding it. g.n.r.ting statio~, sub.tation.,
switching It.tion., tran.mi.aion and di.trihution lin.s,
poles, tow.rs, pi.rs, conduit., cable., wire., and oth.r
necessa~ structur•• and applianc••.•'

UI firs; RiO, 1 1179.

llt Ala. Code S 10-5-4 (1996) (.mpha.is supplied) .
_
24/

~, ~, Comment. of Ouqu••n. Light Company .t 15 n.26,
identlfying the State. of Florida, Georgia, New Hamp.hir., N.w
~exico and Virgini.; Comment. of PICO Energy at 2, iaantifying
the Commonwealth of Pennaylvani. a. h.ving .uch re.triction. in
place.

III ~, -.a., Arkan.a., Ark. Stat. Ann. S 18-15-503 (1995),
Cali:ornia, Cal. Pub. Util. Code S 612 (Oeering 1996). Cel.w.r.,
Jel. Code Ann. S 901 (199!), Indiana. Ind. Code Ann. I 32-11-]-1
:Surns 1996} Minne.ota, Minn. Stat. I 300.4 (1995), r.xa., rex.
Rev. Civ. St&e. art. 1436 (19"), Wi.een.in, Wi•. St.t. S 32.02
(:994), all re.trict the ex.rcise of emin.nt domain .uthority to
purposes th&e fureher the utility'S own oper.tion•.

Ut Ohio Rev. Code Ann. S 4933.15 (1996).
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As :~e &~ove pas.age demonse:ates, state seaeutes ~=equent:'l

=~s~::a:.: ~se of condemned :ands, =~se:ic:ed eo ::'e ac:~a:

II It IIII1

;=cv::e to :elecommunicaeior.s car:iers auehority :~ae

~ .• ~ .... ". -o·~s ,...~ e ., ' ...-------- .. _--..... ,..- -. _-y. ~tili:ies, of course, =an~c:

..-­....., ..

-.

~ave :~emselves. Accordingly, t~e FCC's position is un:e~&ole ::.

a subs:aneial number of jurisdiceions across e~. country.

21. S.ceion 224, ~ureh.rmor" do.s not provide any

sea:~:ory basis for application of the FCC's position in those

j~risdictions wh.re emin.nt domain authority has not b••n

expressly limited. Section 224(C) (1) makes clear that it do••

not grant to the FCC jurisdiction ov.r "rat•• , t.rma, condition.,

or acce.s to pole., duct., concuits, and right.-o!-way a.

prOVided i~ subs.ction (f) in any ca.e where .uch matter. are

regulated by. a State." In order to a••ume and retain

:~risdic:ion ov.r rat•• , term. and condition. for pol.

a::achmenes u~der Section 224, a state must make c.rtification to

::.e F::, i~pl.ment rul•• and re.pond promptly to complaints. Ut

~o such condition. are plac.d in S.ction 224 on a stat.'s

:~risdiceion ov.r, or its regulation of, ISS'" to P9l•• , dus;.,

:;ndu;;1 and ri;bt.-of-WlYi the fact of regulating this subject

~at:er is alone suffici.nt to .stablish stat. jurisdiction over

; --- .

UJ 47U.S,C. § 224(c)(2)-(4).
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22. ~.n • ""e :" ...-_.. • me 3'- ::ma:::.

! j . ·111

--

a~:~~r::1 as a vehic:e ::r access := r:gh:s-of-way by

:ele=:~~un~=ations carr:ers. :~ ~~;ht := the :ac: :hae ;cwers =:

~owever, $ec:~=n 224 confers no jurisdiceion eo ehe F:: :~

~ic:aee :he scope or :he :erms of :heir applicaeion. :espl:e

:his jurisdic:ional deficiency, the FCC has areiculaeed a

position that suggest a ~ fac;o preemption, unauehorized ~y

:~ngress, of the seates' jurisdiceion over the exercise of .

eminene domain au~horiey. In accordance with the FCC's po.ieion,

a requeseing carrier could effec~ively a••ert eminent domain

auehority co-extensive with that of the utilities; by making a

request of a utility, a carrier could, indirectly, cau.e the

condemnation of properey solely to benefit its own

eelecommuni~ation. operation•.

23. This extraordinary re.ult wa. not contemplated by

:ongress, as is evidenced by ehe specific provisions detailing

:~e respeceive extent of federal and staee jurisdiceion over such

~atters.lll Had Congre•• ineended to dramatically rework local

regulation of eminent domain authoriey, it would have done so

U' Congress may delegate eminent domain authority to a person
or corporation under federal statute. 11&, a.;., 47 U.S.C. S
717(f) (h) (graneing certain natural ga. companies eminent domain
auehority to expand a right-of-way). Congre•• had the authority
eo make a delegation of eminent domain authority eo utilities to
acquire additional right.-of-way under ehe Pole Attachments Act
~ut chose not to. The FCC should not do indirectly what Congress
did not do directly.

18



~xpressly :':1 tohe ":'elecommunicat.ions Act o! :'996 ('t :'996 Act. 0'. U

:~s:~ad, :ongress expressly and clearly preserved :~e st.at.es'

:~r:'3~:.=::.=n t.o det.ermine who wil~ exercise eminent doma:.n

~~:~=r:.:y ~~d :~e circumstances under which i: wi:: be

~~. ~at:ers of a purely state or local nature should be

~and:ed in keeping wit.h the deregulatory policies underly:.ng :~e

:'396 Ac:. 7he FCC should not establish a regulatory scheme t.~at

requires u:i~i:ies t.o act on behalf of carriers vis-a-vis third

part-ies. Where the right-of-way previously established by a

ut.ilit.y is inadequate to serve the purposes of a requesting

carrier, ehe issue of condemning new properties through eminent

domain should be left batwaan tha carrier and tha state, subj.ct~

:0 ehe provision. of Section 253 of the 1996 Act. Indirectly

bestowing upon t.elecommunication. carriers powers that are not

prOVided :or in the Act and that are subject to local

:urisdi::ion is an imparmis.ible approach and one which should

~ot. be maintained.

25. 7he FCC cite. Section 224(h) i~ support of its position

:~at :ongre.. contemplated requiring utilities to exercise their

~minent domain authority on behalf of reque.ting

:elecommunication. carriers. UJ Section 224(h) in fact

III ?l,ltl.~. ~o. 104-104, 110 Stat. 56 (1996).

III ~,~, 47 U.S.C. 5 253(b).

~I fir" RiO, , 1181.
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:~di:aces an cpposi:e i~:en:~:n on :~e par: o~ Congress. :~a~

·equ~·.s·r:c~·~e ~~ a~~~~~'~~- • -~ _- :r e~~· • ...s "r ,.. ] n'e~.··.'" • '••......- ",'" ..... "-- _...

'.15e :: :::'e :e:;n "incends'l makes clear c~ac :nodi~icaci:n :'s ::':1 :e

~ade whenever :~e u:ili:y's needs require ehe modifi:aei:n or

a::eracion, racher :han compelled by a requesc ~or ac:ach:nene.

Had Congress in:ended o:herwis., i: would have us.d language i~

Sec:ion 224(hl to reflec: ehe significane manaaeory obligaeion ::

make modifica:ions or aleeraeion. ae ehe reque.e of a

eelecommunicaeions carrier or cable eel.vision operaeor ehae

would resule from applying ehe FCC's ineerpretation of that

sect.ion.

26. Finally, t.he Commi••ion mu.t under.tand the

implication~ of t.he exercise of power. of eminent domain. In the

:aw governing property right., the right of eminent domain

represencs a dra.tic remedy and one which is not ca.ually

exercised by ut.ilit.ie.. Otilitie. do not take eheir exercise of

t::'ese powers lightly a. the condemnation of property may resule

in significant di.ruption to property owner. including, in some

cases, the di.placement of people from their home.. Otilities

have a serong intere.t in maineaining good relation.hip. with ehe

communi::es and customers t.hat ehey serve and recognize ehat :he

responsible exercise of condemnation power is critical to chose

rela:ionship.. It is contrary to ehe public intere.t ehae such

UI ~. (emph.sis supplied) .
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~ew ::ass of enei:y, whecher C~ ~c: ~erm~ssl=:e as a ma::e~ ::

~~. -~ s~~ma~/, an obligacien :~ :ake :~:ependen:,

a::i~~ac~ve s:eps :0 sec~re new righ:s-of-way solely fer :~e

=enefi: of a telecommunica:ions carrier is an exeraordi~ary

ob~i;aticn and was nei:her concemplated nor authorized by

:~ngress. ~ven assuming, arqu.ndo, that applicable state law

fermi::ed a ~tility to .x.rcis. i:s right of .min.nt domain on

behalf of a third parey tel.communications s.rvice provider or

cable television op.rator, the Commission,should not, as a matter

of policy, require the ex.rcis. of such radical action on b.half

of anoth.r entiey. Th. Commis.ion should r.scind any requir.m.nc

tha: an el.ceric ueility .x.rcis. its stat. law-grant.d powers of

eminen: domain to expand its infrastructur. capacity on behalf of

a third party where that capacity is insufficient to p.rmit

access.

III. R,coDllderlt1oa 1......t .. I.aau•• ~. C~II1oD"

0.;i.i;8 II ~iSE'ry I,d ;apEicigu.

A. The Pee' ••~r....t ~t Ut11itie. Provid.
Acce.. to latrl.tructure WitbiD Porcy-Piy.
nay. 1. AzttitZ'lZ'Y aM Capricious Becaus. ~e
Atreaay '111_ to 'rovid. Motice o! Aglllay
AlaSi.

28. N.wly promulgat.d S.ction 1.1403 of the Commission'~

~~les ~~corporates the duty to provide acc.s. to a utiliey'l

:"n:rastructur.:

Requests for acc.s. to a utility'S pol.s, ducts, conduits or
rights-of-way by a tel.communications carri.r or cabl.
op.rator mUlt b. in writing. If acc.s. is not grant.d
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wit~in 45 days of :~e reques~ for access, the util~:y ~~s:

confirm the denial ~~ wr~t~ng by the 45th day .. .Ut

29. Reconsideration o~ :tis section ~s mandated because :~e

agency :a::ed to address t~is issue in its NPRM and failed :0

provide a~y =easoned basis ~or the requirement in its fi;s; RiO.

7~us, :~e requirement was adopted in violation of t~e

Admi~:'strative Procedure Act ("APA") .U,I

30. Pursuant to Section 10 of the APA, a court will set

aside agency action found to be "arbitrary, capricious, an abuse

of discretion, or otherwise not in accordance with the law."lll

!n determining whether agency action is arbitrary and capricious,

a reviewing court will first con.ider wh.ther the agency has

considered the relevant factors involved and wh.th.r there ha.

been a clear error of judgment. JII The agency mu.t articulate a

"rational connection between the fact. found and the choice

made. "lll A reviewing court "will not supplyth. ba.i. for the

agency's ac~ion, but in.tead rely on the rea.on. advanced by the

llt 47 C.F.R. § 1.1403. It is unclear from the rule whether the
4S-day deadline repr••ent. the amount of time in which a u~ility

~as to respgnd to a requ••t for acee•• , or whether it represents
t~e time allowed a utility to grant ;h¥lisal ISS'" to its
infras~ructure. Th. latt.r interpr.tation, a. di.cus••d below,
imposes significant, unrea.onabl. burden. upon utiliti•• , apart
from the procedural irregularities rai••d by the requirem.nt.

iiii

111

5 U.S.C. S 551 ~ aaa.
s U.S.C. S 706(2) (A).

llt Ci;iz,n. to Pr.l.ryl Oyer;o" Park. Ins. v. yolp., 401 U.S.
402, 416 (1971).

III City of Brooking. Mu. T.l Co. v. Flder,l Communisltionl
Cgmm'n, 822 F.2d 1153, 1165 (D.C. Cir. 1917) (quoting Burlington
T~.;k Lin.s: !M;' y. qni;.d Stl;.I, 371 U.S. 156, 168 (1962)).
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agency in suppor~ of the ace ion . lilt' 7he Unieed Sta.eea Supreme

:~ur':. :-.&S II frequen~ly reieerat.ed to::'at an agency must ccgen:.:''1

~xpla~n why i: has exercised i:s discretion in a given

:":\anr:.er. "ll' ., :A) n agency ace ion ac::cmpanied by an i:-.adequate

explanation conseitutes arbitrary and capricious conduc:'."~'

31. 7he Commission's adop~ion of the 45-day access

requirement cons~itutes arbitrary and capricious conduce i:".asmuch

as the Commission failed to provide any b.sis re.soned or

oeherwise -- for this requirem.nt. U1 Nowhere in the

Commission's Fir.; RiO doe. the Commission explain how it d.vised

the 45-day access requirement. The Commis.ion's f.ilure in this

regard run. contrary to the APA which requir.. th. ag.ncy to

supply a reasoned b••is for why it adopts a c.rtain rule or

rule•. ~1 The lack of a reason.d ba.i. for th. Commi••ion'.

decision con.ti~ute. arbitrary and capricious d.cision making. lll

ll' Ci;cir~.;i i.ll T.l. Co. x. Ft4Irll Communisa,ion. Comm'n,
69 F.3d 752, 758 (6th Cir. 1995) (ci~ation omit~.d).

ll' Motor V.hisl. AI"n y. Stat. Farm Mutual Autemgbi1. In•.
~, 463 O.S. 29, 48-49 (1983) (citing Atsbi.op. T.• S,',R. Co,
v. Wichita ad, of T:14', 412 O.S. 397, 416 (1967)).

~I ;;c x' Rp•• , 806 F.2d 1081, 1088 (O.C. Cir. 1986).

~I ~ 806 F,2d at 1088.

~I Schurz Communi;a,ions, Ins. v. F.d.rll Cemmupi;a;ign.
Cgmm'n, 982 F.2d 1043, 1049 (7th Cir. 1994).

III Cin;inn1ti B.l1 T.l, Co, X. [.d.rl1 Communis.;ign. Cgmm'n,
69 F.3d 752 (6th Cir. 1995).
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32. ~oreover, :he Commlssion's 4S-day access requireme~: :s

:"'.0: a ":'09ical outgrowch" out c: i:s original ~PRM.::' 7::'e

: oc-..:.s 0: :::e ":09ical ou:growch" :esc is "whether . . . ::he

;:ar~y} . snou:j have anticipaced :hac such a requiremen:

i:nposed. "U' :n this inscance, parcie. could rooc have

an:i=ipaced :hac a 4S-day access requirement would be imposed, as

:he Commission did noc even address this issue in its NPRM.

While the Infrastructure Owner. recognize that an agency's nOClce

r.eed noc identify every precis. propos.l that che ag.ncy may

finally adopt, the notice must sp.cify the term. or subscance of

the contemplated requlation.~1 The Commis.ion adopted the

4S-day access rule without having discuss.d this cont.mplated

r~le anywhere. Had th. Commis.ion .ddr••••d the 45-day acc.ss

requirement in its NPRM, parti.s would have had. an opportunity to

respond to the propo.al. lll

~, Se. gni;.d St••lwgrl.r. of Amlrisl y. Mlr'bAll, 647 F.2d
::89, 1221 (D.C. Cir. 1980), ~. dtni.d, 453 U.S. 913 (1981).

~I Small Refin.r LI.d Pba"-poWQ Ta.I Fors. v. qni;.d Sta;.s
~, 70S F.2d 506, 549 (D.C. Cir. 1983).

~I American Medi;.l AI"n y. Unit.d Stlt'" 887 F.2d 760, 767
(7th Cir. 1989).

~, In short, the Commission failed to provide parti.s with
ad.quac. notic. "to afford int.r••t.d parti.s a r.asonable
opportunity to participat. in the rule making proc•••. • Flgrid.
Pow,; i Light Co. y. Unit.d Stat", 846 F.2d 765, 777 (D.C. Cir.
1988). '1 Thi. requir.m.nt s.rve. both (1) 'to r.introduc. pub1ic
participacion and faim... to aff.ct.d parti•• aft.r governm.ntal
auchorlcy hal been d.l.g.ted to unr.pre••ntative ag.ncies'; and
(2) co assure that the 'agency will have b.for. it the facts and
information relevant to a particular administrative probl.m.'"
MC! ;el,communi;a;ign. corp. y. ,.4.rll Cgmmupisltion. Cgmm'n, 57
F.3d 1136, 1141 (D.C. Cir. 1995) (citing Natignal AI"n of Hgm.

(continued ... )
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33. Notwithstanding and without prejudice to their

asse~tion that the adoption of the 4S-day ~equi~ement :s

p=ocedurally defeceive, the :nfraseruceure Owners submit :hat :=

:he ex:e~: :he Fe: intended to require utilities to gran:

physical access to infrastr~ceure within 4S days, the requ~reme~:

is overly burdensome and unreasonable. Forty-five days i~ wni:~

to grant physical acce.s to a utility'. infrastructure fails to

acknowledge or recognize the amount of internal coordination

involved in processing requests for access. Further, it provides

a utility with insufficient tim. to conduct the requisite studies

to consider reque.ts to access, for example, studies related to

issues of capacity, safety, reliability and g.n.rally applicable

engineering purpo.... Mor.ov.r, it i. qu••tionabl. wh.th.r a

party seeking acce•• can obtain the n.c•••ary p.rmits or

franchises r~quir.d b.for. ace••• may b. granted within 4S days.

Finally, this requir.m.nt is at odds with the notice of

~odi:ications r.quir.ment, that obligate. utilities to provide

existing attaching entities with 60 day. advance notice prior to

performing any modification. or alteration. to the utility'S

infrastructur•.

34. In the ca•• of on. company, simply addre••ing a request

for access to its infra.tructur. can take six to eight weeks.

The process of establishing potential route., evaluating wh.ther

~/( .. . continued)
Hlalth Aqen;i•• v. S;hwtiklr, 690 F.2d 932, 949 (D.C. Cir.
1982)) .

2S



'-

:he requested route is feasible, creating a final route ~ap. a~d

per::~:~g the necessary safety and engineering st~dies on a

~ase-oy-case basis especially when a large number of poles lS

:~vo~ved :s c~e ~~a~ cannot reasonably be accomplished ~i:~i~ :~e

4S-day ~ime :rame arbitrarily established by the FCC wi~hou~

:mposing significant burdens on the utility and its resources.

7hus, ~he 4S-day access requirement should be rescinded not cn~y

because i: was promulgated in Violation of the APA but alao

because of ~he operational and administrative burdens i~ would

impose on utilities.

I. ne Ccmclu.1oll tlua~ ADy '1'ype of .qgiJlMll~ CaD. Ie 'laCK
OD a U~11i~y'. ~!ra.~ruc~ure I. Ar~i~rary aDd
S:priqiov·

35. The FCC erroneou.ly failed to limit the type of

telecommunication. equipment that may be attached under an

interpretation of Section 224 that would afford mandatory access

:0 poles, ducts, conduits or rights-of-way. Specifically, the

FCC ~ust clarify that only wire facilities -- coaxial cable and

:iber optic facilities -- are covered by Section 224(f). Other

:ypes of facilitie., including radio antenna., .atellite earth

stations, microwave di.he. and other wirele•• equipment, are not

covered by Section 224(f} .~'

36. The Pole Attachment. Act, a. enacted in 197., was

intended to encompa•• "pole attachments- by cable operators to

poles, ducts, conduits and rights-of-way of utilities used, in

whole or in part, for wire communication.. While the 1996 Act

~I ~ Reply Comments of Infra.tructure Owners at , 14.
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~xpar.ded :~e scope of the statute to allow pole attachments :y

":e:'~c~mmunications carriers II as well as cable operators,

:=~gr~ss ~id not make any :~r:~er c~anges to the de:i~i:::~ =:

";o:'e a::a=::~ent." -rhoe placement := any type of equipment ::::er

:::an =oaxial and tiber cable, including wireless equipment, :n

il!!j.II"I~

;o:'es, ducts, conduits or rights-of-way raises a number 1OIIil.. , .
'..J. •• -"'1. -

issues that were not intended to be covered by the Pole

Attachments Act.

37. 'rhe term "pole attachments" in the Pole Attachments Act

has referred to the stringing of coaxial cabl. along a utility'S

distribution pol. syst.m.~' Any oth.r typ. of equipm.nt has

not been considered a "pol. attachm.nt." Ind••d, wh.re any other

type of equipm.nt, such as wir.le•• , hal b••n plac.d on a

utility's infrastructur. at all, it g.n.rally hal b••n sited on

communications towers or transmis.ion facilities, which are not

covered under Section 224(f) as discuss.d below. Antennas, for

example, require Siting on a plac. high.r than the typical

distribution pole. Thu., in practical terms, utility poles,

ducts, conduits or rights-of-way are unsuited for the placement

of anything other than traditional coaxial or fib.r cable

:aci:'ities. Mor.ov.r, although wire service facilities typically

~I ~,~, In shl mast,r ot Imp1lmlpc'Cion ot SlctioD 19 of
;he Cable Teleyision COQlumlr P;oc,;;ion ap4 Co'P.;i;ion As; of
:992 Annual AI••••men; ot thl 5tl;u. ot Compe;i;ion in';h1 MarK.;
:;r ;;e Deliyery of Y141Q Prggramminq, First R.port, 9 F.C.C.R.
7442, 755S (1994). "Many cabl. op.rators 1•••• spac. on utility
poles in order to string wir.s and d.liver programming. The .
contract betw.en the cabl. operator and the own.r of the pol. is
known as a 'pol. attachment agre.ment.'"
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require dis~ribu~ion pole access to reach C'.lstom.r homes, o-:her

:t~es of :acilities have a wide range of options i~ terms ::

s~::~g, such as buildings, rooftops, communications towers, or

38. In spite of the definition of "pole attachment" 'J.nder

the ?ole Attachmen~ Ac~ of 1978, Congr.ss did not s.e fit :0

alter the definition of a "pole at~achmen~" for purposes of the

:996 amendmen~s to the Pole At~achmen~ Ac~; neither should the

FCC of its own initiative expand that definition. Congress.

sp.cifically did not includ. an~hing o~h.r than traditional wire

equipmen~ in the defini~ion of "pole attachments."

39. Beyond the definition of "pol. attachm.nt.," the

d.fini~ion of "utility· e.tabli.h•• that the .tatut. i. limit.d .

to wire facilities and .quipm.nt. Onder S.ction 224(f), bo~h a.

originally enacted and today, Congr••• d.fin.d a utility a.:

any person who i. a local .xchang. carri.r or an .l.ctric,
ga., wat.r, st.a., or oth.r public utility, and who own. or
controls pole., ducts, conduit., or oth.r right.-of-way
used, in whole or in part, for Iny wir.

.. 111commun.;a,.on•....

:'he use of "wire communication.· was in fact retained from the

previous definition of utility; Congre•• con.id.red such language

and delib.rat.ly d.cid.d not to chang. it. Sine., for purposes

of the Act, a ·utility· i. a p.rson utilizing pol•• , ducts,

~I Unlike the "pu.h· Congr••• gave the cabl. t.l.vision
indul~ry, Congress did not I" a n••d to grant ace••• by c.llular
telephone companies ~o pol.s, duct., conduits or rights-of-way
because wireless facilities can b. plac. in many differ.nt
locations.

47 U.S.C. § 224(a) (l) (empha.is add.d).
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::mdui:s 0:- rights ·of ·way "for any wire communication," :~e

ac:ess ;:-~vision ~ecessari:y should be constr~ed to apply :~:y ::

s~:~ '.:.ses. Had C:ngress intended otherwise, knowing of :~e

~:s::r::a: :~:e=?re:ation of the Act as applicable only :0 wire

:cmmuni:atio~s, i: would have amended the statute to reflect an

:n:ent :tai the Act also apply to wireless use•. ~1

40. :he Pole Attachments Act covers only the attachment ::

~ire equipment -- coaxial and fibar cabl. -- to utilitie.' poles,

ducts, conduits or rights-of·way. There is nothing in the

express language of the statute, its legislative hi.tory or the

case law to support a contrary view. Thu., the Commi••ion must

rescind its finding on this is.ue.

C. The c~••lOD'. Dete~tiOD tbat & Utility Kay Not ­
Re.t~ict Wbo Will ~~k ta '~i.ity to It. Ilectric
LiD.. I. Azblt~&rr &ad Cap~loloua &ad ••Ilect. a
Pa11~. to cc:.psou", h11y tM ~_ b ••lat_ W1th
Suc_ 'ork

41. :n addres.ing the que.tion of whether a utility can

:~pose limitation. on the cla•• of workers that work in proximity

:0 a utili:y's facility, the Commis.ion determined that:

[a] utility may require that individual. who will work in
:he proximity of electric line. have the same
qualificaeion., in term. of training, a. the ueility's own
worker., bue the party .e.king aece•• will be able to use
any individual workers who me.t the.e criteria. Allowing a
utility to dictate that only specific employe•• or
contractors be u.ed would impede the aece.. that Congress

III :he Commission has an oeligaeion to conaerue the language of
Section 224(f) as narrowly as pos.ible giv.n the con.titueional
taking i~plication. of Seceion 224(f). iaa, A.a., p.llwa••.
~ic~awlnnl. ¥ W. R.B. Co. v. Mgrri.;own, 2'6 U.S. 182, 192.
"(T]he tlking of privaee property for public u.e is de.med to be
against the common right Ind luehority so to do mu.t b. clearly
expressed ..,
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sought to bestow on telecommunications providers and cae:e
o~erator. ana would inevi~a~ly lead to disputes over ra:es
:0 be paid eo the workers.

:~ ::3 ~f:ort to apply a uniform r~le to all utilities and all

:i~es == :~==astr~cture, ~he Commission has adopted a r~:e whi=~

:;~ores fundamental and significant dif~erencel between worki~g

~~ proximity to electric facilities and working in proximity to

=:~er telecommunication faciliti.s.

42. Electric facilities are usea for high voltage

transmission ana, thus, pose a real and significant danger to

anyone working in clo•• proximity to such facilitie.. To

minimize the risk of harm to p.rsons and prop.rty, utilities tap

a pool of highly trained and exp.rienced employe.. to perform any

required work on such faciliti... The lev.l of experience

required of an employ.. called upon to perform work on electric

facilities i~ strictly related to the grade of danger as.ociated

with the work. For example, any employee who works in proximity

:0 electric facilities in conduit. may be required to have a

min~mum of ten years of experience. Qualified personnel require

a unique understanding of the dangers as.ociated with the

performance of conatruction, maintenance or repair work in

proximity to .lectrical wir.. Personnel po•••••ing the requisite

skill and experience for certain situation. are in short supply.

Because of the hazara. involved, a utility is understandably

reluc:ant to allow a p.rson with unknown skill. to p.rform highly

dangerous work. Only a per.on with a thorough knowledge of the
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utility's specific operations and facilities can safely per:~r~

some :i~es of const~~c:i~n, maintenance and repair work.

43. In complete disregard of the serious danger and

:~r.c:m~:ar.: :iabili:y associated with working in proximity :~

elec:ri: :aci:i:ies, the Commission has fashioned a rule :~at

simply is unworkable on a practical level. Most importantly,

regardless of any broad form indemnity provision, electric

utilities simply cannot sufficiently protect them.elvel from

personal injury litigation and the high co.t. a••ociated with an

electrical outage when accidents occur a. a re.ult of work being

performed by inadequately skilled or trained worker.. Becau.e of

this enormous financial expo.ure to utilities and their

ratepayers, it is incongruous that the Commi••ion can first

mandate access to this dangerous facility, and then eliminate the

electric utility'S ability to take certain mea.ure. to minimize

the risk and liability this mandatory ace••• may cau.e. The

Commission's rule on worker acce•• to utility infra.tructure is

~nsupported by the statutory provision. relating to

~ondiscriminatoryacce•• and, thu., i. capriciou.. For this

reason, the rule mu.t be re.cinded to allow the utility, in the

exercise of it. be.t judgment, to adopt procedure. that it d.em.

are neces.ary to protect it.elf, persons reque.ting access to its

infrastructure and the public in general from the dangers

associated with exposure to high voltage electric line.. The

utility must be allowed to dictate that, in .ome in.tance., only
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::s speci:ically ~rained and experienced personnel may access ::3

O. The Commi••ion Improperly Incorpor.ted Section 224{i)
into It. Slc:ioR 22t(h) AAlly.i. oR Co.:-Sharinq I ••u••

44. :~ :~e first 8iO, the Commission ex~ensively disc~s3ed

~cdi:::aeion cOles in ies analysis of co.t-sharing under

Sec~ion 224(hl, ehe newly enac~ed wrie~en no~ifica~ion provision.

~hi:e tha~ provision men~ions modifica~ions, the only cos~s

addressed in Sec~ion 224(h) are accessibility costs.

~odi:ication coata are not involved. Con~us1ngly then, ~he

Commission adopted a rule addre.sing modification co.t. under the

rulemaking notice to implem.nt Section 224(h) .a'
45. Clearly, the Commis.ion has mi.read S.ction 224(h).

That section read.:

Any entity th.t .oa. to or modifi•• it••xi.ting attachm.nt
after such notification .hall b.ar a proportion.t. share of

llt f7hat rule p.r.phr.... or adopts verbatim the language 0
Section 224(i). Section 224(i) states:

An entity that obtain. an attachm.nt to a pole,
conduit, or right-of-way shall not b. required to b.ar
any of the co.t. of r.arranging or repl.cing its attachment.
if such rearrang.ment or replacement is required
as a re.ult of an .ddition.l attachment or"th. modification
of an exi.ting att.chm.nt sought by any other entity ....

7he Commission's rule, in turn, reads:

. .. a party with a pre.xisting attachm.nt to a pole,
:onduc~, duct or right-of-way shall not be required to bear
any of ehe costs of rearranging or replacing its attachment
if such rearrangement or replacement is nece••itated solely
as a result of an additional attachment of the modification
of an existing attachment sought by another party.
47 C.F.R. § 1.1416.
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:~e co.es incurred by the owner i~ maki~g such pole, j~c:,

conduit, or right 0: way ac;••'ibl•. ~,

As t~e ~~oted passage established, Section 224(h) says nothi~g

about ~cdi:ication, ~earrangement, replacement, or make-ready

=OSt5. A disc~ssion of modi:ication or alteration costs is

appropriate in the context of a rulemaking to implement Sec:icn

224(i) of the Pole Attachments Act. However, Section 224(il is

not a subject of this proce.ding. U1

46. Congress did not ine.nd for modification costs to be

governed by Section 224(h). Yet, the Commission's new rule, 47

C.r.R. 5 1.1416, do.s just that. a.cause the Commission has

improperly adopted rules implementing S.ction 224(1) under the

guise of Section 224(h), it muat strike 47 c.r.a. S 1.1416 aa

beyond the scop. of this rule making. Any rule impl.menting

Section 224(hl muat addr••• only the eoata of acce••ibility, as

specifically s.t forth by Congr••• in expre•• language of that

statutory provi.ion.

III 47 a.s.c. S 224(h) (empha.is add.d).

III Fir.t RiO, 1 1201, n.2952 "Not. that s.ction 224(1) was not
the subject of the Noei;•. "
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IV. Th. rcc'. IAt.rp~.tat10n I. tmp.~••1bl. I.eau•• It
Violat.. COAqr.,.ional IntlRt

A. Th. R.qu1reaaDt fo~ On1for.a Application of the lat•• ,
T.r.ma an4 Con41t10n. of Ace••• I. Contrary to Law
a.eau.. It 'ail. to Giv. aff.ct to the Statutory
R.quirlm.nt of Voluntary H.pgtia;ion.

~7. Sec~:on 224(e) (1) of the 1996 Act prOVides for

,ol~~:ary r.egotiations whereby a utility and a telecommunicat:=~s

=arr:er may negotiate and enter into a binding agreement for

access to the utility'S infrastructure on te~ that best suit

:he particular circum.canc.s of both parti... Sp.cifically,

Section 224(e) (1) stat.s that the Commis.ion will prescribe

regulations:

to govern the charg.. for pol. attachment. used by
tel.communication. carri.r. to provide
tel.co~ication8 ••rvic•• , when SbI~.rti'. fail to ~
r'loly, I di.gus. gV'r .uch SbArqal,-.

48. Clearly, Cong~••• intended for utiliti•• and reque.ting

telecommunication. carrier. to voluntarily ent.r into binding,

contractual arrangement.. Congr•••ional int.nt encouraging

~egotiated agr.em.nts, including n.gotiat.d rat•• , is cl.arly

evidenced by the Houl./S.nate Conf.r.nc•.Committe.'s report

explaining the 1996 Act and the am.ndments to tn. Pol.

Attachments Act enact.d th.reund.r, That r.port seaees:

~h. conf.r.nc. agr••m.nt am.na. ••ction 224 of the
Communication. Act by adding n.w .ub••ction (.) {l} tg Illgw
plr;i., to n.ggS!IS' Shl rIS.,. t';ma. apd Sgpd~sionl fgr
at;achinq Sg p;l,., due;•. ;on4u1;" and riqh;,-gf-way oWQ,d
or con;roll'd by u;il!;!'" . ,U

47 U.S.C. § 224(e) (1) (empha.is added).

III H.R. Conf, R.p, No. 458, 104th cong., 2d Se••. 207 (1996)
(.mphasi, added) .
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49. The concept behind negotiated agreements also c:mpor~s

wlth t~e public policies underlying the 1996 Act. 7he 1996 Act

:'s :.:::ended 'Ito provide for a. pro-competitive, deregulatory

!IIII t

. by opening all ~elecommur.:=at::~s

markets to c:mpetition. "11' Even where Congress recognized ::lat

some regula.tion might be warranted during the transition period

from a regulated to a deregulated market place, it put in place

procedures to reduce or eliminate that regulation where

possible .111

SO. In its Fir.; RiP, the Commi••ion recognized the

deregulatory, pro-comp.tition approach of the 1996 Act. For

example, the Commis.ion d.clar.d that it would enact rule. and

guideline. that are int.nd.d to -facilitat. the n.gotiation and

mutual performance of fair, pro-comp.titiv. acc••• agr••m.nts. 'I

First RiO, a~ 1143.

51. Conflicting with ConiZ'e•• '. notion of voluntary

~egotiated agreements, how.v.r, the Commission enact.d a specific

":-,-..1e" :n its Fir.; RiO that states:

. . . wh.r. acce•• i. mandat.d, the rate., terms and
conditions of acce•• mu.t be uQ~!0rm1Y applied to all
tel.communications carrier. and cabl. operator. that
have or seek ace.... Exc.pt a••pecifically provided
herein, the utility mu.t charg. all partie. an

H.B. Conf. Rep. No. 458, 104 cong., 2d S•••• 113 (1996).

a' '::_., 'di '--... ~, 47 U.S.C. S 252(a) (1) (prov1 ng tl~t an
incumbent local exchange carri.r and a party r.qu.sting
interconnection may enter into a binding .gr....nt without regard
to the interconnection standard. s.t forth in S.ction. 251(b) and
(c) ) .
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attachment rate chat does not exceed the maximum ame~~:

permitted by formula we have devised for such
use .. . ~,1

I r

52. Interpreted as a separace section, this Commission ..., I.-...... -
=~:s a=~=ss Congress's intent, in promulgati~g Section 224(e) ::)

~f :he :396 Act, :hat there be voluntarily negotiated agreements.

~~ rates, terms and conditions of access must be uniformly

applied co all telecommunications carriers and cable operators

that have or seek access, there is no reason to enter into

voluntary negotiations with other carriers.

53. In interpreting a statute, agencies and cour~s mus~

look to a construction that gives effect to the statute as a

whole. U1 A construction that rend.rs meaningl.ss on. or more

provisions of the statute must b. avoid.d, as R • it is w.ll

. and

settled that, in interpr.ting a statut., the court will not look

merely to a particular claus. in which g.neral words may be used,

but will take in connect~on with it the whgl. statuti

the objects and poliey of the law. " 01

54. In the pre.ent cont.xt, the Commission'. decision that

the statute requires uniform application of rate., terms and

conditions for acc.s. ignor.s the 1996 Act's statutory provision

allowing parti.s to negotiate th.ir own terms. For this reason,

:he agency must correct this clear error by adopting regulations

UI first RiO, 1 1156 (emphasis add.d) .

UI qni,.d Sta;.1 v. Rye of Qis;ri;; of Columpil .t 11., 151
F.2d 609, 613 (1945).

UI S,.fford v. ariS;I, 444 0.5. 527, 535 (1980) (quoting Brown
V, pU;h••n., 60 0.5. (19 How.) 183, 194 (1857» (empha.is added) I
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:~at will enable parties :~ negotiate :he rates. :erms and

:~ndi:i=ns of their agreements.

S. Th. rec'. riDding that the Pol. Att.cha.nt. Act Appli••
to Tran-..i•• ioD raciliti•• I. Contrary to the Plain
H.aping of tA. St.;ut...4 th. CgRqrl••iop.l Intlpt

55. In the Fir.; RiO, the Commis.ion suggested :hat

:ransmission facilities might be covered by the Pole Attacnmen:s

Act and declined to make a blanket determination that Congress

did not intend to include such faciliti•• under Section

224(f) (1) .UI That suggestion contradicts the plain meaning of

the statute and the legislative history of the Pol. Attachm.nts

Act. as amended, both of which clearly e.tablish that Congress

did not intend for transmission facilitie. to b. included und.r

S.ction 224(f).

56. The Pol. Attachment. Act wa••nact.d to provide the

then nascent cabl. t.l.vision indu.try with acc... to the

distribution pole. of utilities, in an .ffort to fo.t.r the

development of the CATV indu.try. Cabl. provid.rs a•••rt.d that

:hey required acc... to distribution pol.. in ord.r to wire

customer hom.s. Congr••• int.nd.d acc.s. to b. limited to

distribution pol•• ; it. int.ntion. did not chang. und.r the 1996

Act. To the contrary, had Congr.s. int.nd.d to.mandat.

nondiscriminatory acc••• of tran.mis.ion faciliti•• , it would

have specifically includ.d "transmission faciliti.s" in the

precise language it us.d.

Uf Fir.; RiO, , 1184.
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57. The meaning of a s~a~ute must firs~ be sought :~ ~~~

:an~~age in which the act is f~amed.ll' :f that language is

p:ai~, ~hen there is no room for alternative construc~ion.UI

~or~over, :he expression of a discrete group of i~ems c~eates a~

i~ference ~hat all omissions are meant to be excluded. HI

58. Based on its plain language, the Pole A~tachmen~s Act

encompasses only "poles, ducts, conduits, and rights-of-way. "!l'

Congress did not name, and thus die not intend to include,

t~ansmis8ion facilities in the scope of the· infrastructure

covered by Section 224(f).

59. Aa noted above, the 1996 Act's amendments did not

change the type of utility infrastructure covered by the original

1978 Act. Por this rea.on, it is appropriate to look not only t~

the 1996 Act's legislative history to glean congres.ional intent,

but also to that of the earlier statute .•' Por example, the

~egislative history of the 1978 Pole Attachments Act notes that

the FCC's jurisdiction over pole attachments is triggered only

III Wolverin. PgWlr cg. y. FIle, 963 F.2d 446, 449-450 (D.C.
Cir. :992).

HI ~ Nlc'l Ia.purs•• C.flQ" ceupsi1 y. 8.i1.V, Adm';, EPA
and EPA, 976 '.2d 36, 41 (D.C. Circ. 1992).

!ll Additionally, worda not defined in a statute should be given
their ordinary or common meaning. tlniS;ld S;I1;" y. PVc: gf
pi'tric; of Cglumbia IS; 11., 151 F.2d 609, 613 (D.C. Cir. 1945).
The Infrastructure Owners are unaware of any ift8tance in which
Congress has included transmission facilities in the definition
of poles, ducts, conduits and rights-of-way.

Uf ~ generally, B.um y. Stln.on, 465 U.S. 886, 896 (1984).
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wher~ space on a utility pole has been designated and is ac:~a::y

bel~; ~sed for communications services by wire or cable. til

:~~s, :;ansmission poles, which are not used for s:ri~qinq

=:mmu~:=a:::~s Wlres, would not be subject :0 FCC jurisdic:::n

a~d ::gically are not within the scope of the Act.~1

60. Moreover, in its R.;on,i4lration Memorandum Opinion and

O;;e; revising the 1978 rate formula, the Commission stated that

"[t]he cable television industry le•••• spac. on eXisting

distribution poles owned by electric utilities and telephone

companies to attach its coaxial cable and related equipm.nt."UI

Additionally, in at lea.t two other d.cision. addres.ing FCC r.te

calculation., the Commi••ion state. that "towers and extrem.ly

tall poles" are pole plant. not normally u.ed for

attachments. lll Th.se r.ference. are clear example. of the

Commission' s. interpretation that, a. the plain language of the

stat~:e suggests, the Pole Attachments Act do•• not apply to

:=ansmission towers and other tran.million facilitie.. Thil

:nterpretation is con.iltent with the prevailing und.rstanding

1!1
109,

~I

S. Rep. No. 95-580 at 15, r.print.d in 1978 U.S.C.C.A.N.
:23.

~. at 123-124.

~I ~ In th. Mltt.r of Amendment of Bul.. ap4 Polisi'l .
Governing :he Attasbmtp, of CAbl. T.l.yi.ion Hardwar. to Utility
Poles, 4 F.C.C.R. 468 (1989) (empha.i. added).

~I In ch. Matt.r of Capital Citi•• Cab1•. Ips. y. Mauntain
Sta:,s Tel. and Tel. Co., S6 aad. aeg. 2d (P") 393, 399 n.l0
(1984); In th. Matt.r of Lesan capl,yi.ien. Ips. y. Ch••ap.ak.
and Potomac Tel. Co. of W••t Virginia, 1984 FCC Lexi. 2400
(1984) .
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·.... i:hin :he electric utility i~dust.:y that the term ";:oles" ~ear.s

1is:=:but::n poles only. Acc~rdi~gly, :he Comm~s.ion shou::

==rrec: i:s finding on the issue and speci:ically interpret :~e

?ole A::a=~~ents Act to exclude transmission facilities.

C. Th. PCC Vl01at.d the PlaiA L~9' o! eA. '01.
AttacDat. Act to eA. IxteAt It C:oAclud.d that
the U.. o! aAy SlAgl. 'l.c. o! IA!~a.t~ctuz~ for
Wlre COP'QAicatioA. Trigg.r. Acc... to All Oth.r
IAfrl.t2j11ctur.

61. :n it.s Fir,; RiO, t.h. FCC di.cu•••• the issue of when

ehe mandatory acce•• provision of Sect.ion 224(f) i. triggered.

According to the Commi••ion, the d.finition of "utility"

addres.es t.hat is.u•. ~' A "utility" -- a local .xchang.

carrier or an elect.ric, ga., water, st.a. or oth.r public utility

who own. or control. pol•• , duct., conduit. or right.-of-way -- ­

must grant acce•• if tho•• pol•• , duct., conduit. or right.-of-

way, are "u.ed, in whole or in part,. for wire

communication•. "lll Th. que.tion then b.com•• the prop.r

int.erpret.ation of the phra•• "us.d, in whole or in part, for wire

communications." Th. Commi••ion made three critical findings in

this regard.

62. First, the Commi••ion d.termined that the plain

language of the .tatut. e.tablish.. that a "utility" may d.ny

acce.. to it. faciliti.. if the utility ha. r.fu••d to p.rmit. ~

wire communication. u•• of its facilities and rights-of-way.lll

~, First RiQ, 'S 1171-1174.

III ~." 1172.

ll' Fir.t Rig, , 1173.
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